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CHAPTER 863
CLOSING ESTATES

863.01 Distribution of specific property to distributee and partial distribution863.27 Contents of final judgment.

beforefinal judgment. 863.29 Recording final judgment.
863.05 Execution and levies by creditors of distributees prohibited. 863.31 Conclusiveness of final judgment.
863.07 Assignment by distributee. o 863.33 Estates to be completed promptly
863.08 Exchange by distributee and surviving spouse. 863.35 Dormant estates.
863.09 Allowance for tombstone and care of grave. 7  Distributi i
863.11 Order in which assets appropriated: abatement. 863.3 Dlr?ittrulilt)euctilon of money or other property whepayment or transfer is pro

863.13 No exoneration of encumbered property
863.15 Debts to estate.
863.16 Value used in distribution of fractional shares.

863.39 Escheats.
863.41 Receiptgo be filed.

863.17 Partition by agreement. 863.43  Distribution to ward; notice.
863.19 Valuation used in distribution of estate assets. 863.45 Receipts from guardians.
863.21 Construction of will, notice. 863.46 Remedy of creditors of certain heirs and legatees; service of citation.
863.23 Determination and proof of heirship. 863.47 Order of dischage of personal representative.
863.25 Petition for final judgment. 863.49 Inactive estates; summary discontinuance.
Cross-reference: See definitions in cf851 863.09 Allowance for tombstone and care of grave.
o - o (1) TomBsTONE. In caseno provision is made in the will for a
863.01 Distribution of specific property to distributee tombstoneor monument or marker at the grave of the decedent,
and partial distribution before final judgment. Before and none has been erected, the personal representative may

final judgment has been rendered the personal representative ggenda reasonable sum for that purpose. The expenditsub is
deliverto any distributee possessiohany specific property to jectto the approval of the court and is classed as funeral expense.
which the distributee is entitled under the temhshe will or any (2) CARE OF GRAVE. The court may order the personal repre

statute. The personal representative may make one or patidl sentativeto pay a suitable amount for the care of the grave of the
distributionsof the estate, provided thather distributees and jacedent. The expenditure is classed as funeral expense.

claimantsare not prejudiced therebyhe personal representative  pisiory: 1989 a. 309
may require the distributees to give security for heirn of such  cCross=-reference: For court orders concerning perpetual care of graves, see ss.

property_ 157.11and157.125
History: 1993 a. 486
Wisconsins New Probate Code. Erlangahis. Law Oct. 1998. 863.11 Order in which assets appropriated; abate -
ment. Shares of distributees abate in accordance with the rules
863.05 Execution and levies by creditors of distribu - unders.854.18

tees prohibited. Except as provided in 863.46 no garnish History: 1983 a. 1861995 a. 2251997 a. 188
ment,attachment or executionay issue against nor may any le A general directiorto pay debts requires that the federal estate tax be deducted
! f . om the gross estate before computingrtieital deduction as opposed to a conten

be made ag_alnSt any PVOPe”Y Of_ the estate under any JUdgmg'Y[foﬁ#hat the full deduction be allowed since the tax should be paid from assets going
causeof action against any distributee of the estate. to other heirs. Greene United States}76 F2d 116 (1973).

History: 1985 a. 29

Cross-reference: Ch.816and s813.026provide remedies for creditors through 863.13 No exoneration of encumbered property Spe
the appointment of a receiver oy . . . ’

cifically devised property that is subject to a mortgage or other

. A : encumbrancés subject to the rules under8&4.05
863.07 Assignment by distributee. If any person inter History: 1993 . 4861997 a. 188

estedin an estate assigns all or part of his or her interest in the,ss”reference: See s859.43which deals with payment of debts which are
estate otherthan an interest not assignable by the specific lagecurecby an encumbrance on property in the estate.

guageof the will, as collateral or otherwise and the assignee serves

a copy of the assignment on the personal representative of 88.15 Debts to estate. If a distributee of an estate is
estateand files a copy with the court in which the estate is beimgdebtedto the estate, the treatmeritthe debt is governed by s.
administeredefore the entry of thénal judgment and before the 854.12

propertyor interest covered bhe assignment has been distrib History: 1993 a. 4862005 a. 216

utedunder s863.0], the courtshall assign to the assignee in the S )

final judgment the interest qrart of the interest of the assigno863.16 Value used in distribution of fractional ~ shares.
includedwithin the assignment to the extent that éissignment In distributing property to distributees who receive fractional
is valid as determined by the court, afjéring efect to any cred sharesof the estate under the statutes of descent and distribution
its to which theassignor may prove himself or herself entitled. A" under provisions in a will, the personal representative shall
personakepresentative incurs no liability to an assignee of a pélivide the property among the distributees on the ludsfe value
soninterested for any acts performed or distributiomde by the of the property at the time of distribution unless the will provides
personafepresentative prior to the time a copy of the assignmerherwise.

is received by the personal representativeeor she has actual

knowledge of the assignment. 863.17 Partition by agreement. Propertypassing to per
History: 1977 c. 4491999 a. 85 sonsas joint tenants or tenants in common may be partitioned
amongthose persons by the judgmefithe court assigning the
863.08 Exchange by distributee and surviving property,if a petition therefor signed by all persons interested in

spouse. In its final judgment or other ordethe court shall theproperty involved is filed with the court prity the judgment.
assignitems to the survivingpouse and distributee to conformThe petition must set out the manner in which the property is to
with the exchange under 866.31(3) (b) to the extent that the bedivided and the agreement of all persons interested in the prop
courtapproved the exchange. erty involved.

History: 1987 a. 3932005 a. 216 History: 1977 c. 449
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863.19 Valuation used in distribution of estate assets. court for hearing on the final account and for final judgment
If a generalbequest of estate assets, including a pecuniagsigninghe estate to the persons entitled to the same. Notice of
bequestin a dollar amounfixed by formula or otherwise is satis hearingshall be given under 879.03 If the petition requests the
fied by a distribution in kind, the distribution shall be made at cuconstructionof a will, the notice shall comply with the require
rent fair market values unledbe will expressly provides that mentsunder s863.21

anothervalue may be used. If the will requires or permitsfedif ~ History: 1973 c. 391975 c. 331421

ent value to be used, all assets available for distributioluding

cash,shall unless otherwisexpressly provided be so distribute®3-27 Contents of final judgment. ~ In the final judgment

that the assets, including cash, distributecsatisfaction of the 1€ court shall approvéne final account, designate the persons to
bequestwill be fairly representativef the net appreciation or WNomassignment and distribution are being made, and assign to
eachof them the property or proportions or parts of the estate or

depreciationn the value of the available property on the dafes b ; : g -
distribution. A provision in a will that the personal representativi€ @mounts to which each is entitled. The findings of fact which

may fix values for the purpose afistribution does not of itself SUPPOrtthe judgment shall include a determination of the heirs of
constituteauthorization to fix a value other than current fair-mafhe decedent; facts showing that all jurisdictional requirements
ket value. avebeen.met, the date of death of the decedent and the dezedent

Thevaluation of assets for distribution is the current market value at the timeta’StaCyor .IntEStaCy; facts rela_tlng to the payment of state death
distribution. Estate of Naulin56 Ws. 2d 100201 N.W2d 599(1972). tax, state income tax, and claims and gearagainst the estate.

If immediately before death thiecedent had an estate for life or

863.21 Construction of will, notice.  Notice of hearing aninterest as a joint tenant in aproperty in regard to which a eer
upona petition for the construction ofvell shall be given under tificate of termination has not been issusttler s867.040r an
$.879.05 If a petition for final judgment contains a request fointerestin marital property for which a certificate has not been
constructionof a will, thenotice of hearing on such petition shalissuedunder s865.2010r867.046 the findings of fact which sup
include,or be accompanied pgpecific notice of the request forport the judgment shall set forth the terminatiorihef life estate,
constructionthe reasons therefor and a copy of the petition or ttiee right of survivorship of any joint tenant, or the decedent’
partthereof requesting construction. interestin marital property and, upon the petition of ttezedens

History: 1975 c. 331 spousethe confirmation of the one—half interest held by the sur

Whenthe proposed final decree usasguage dferent from that appearing in the yiv/i i i i i
will or construes the will in the sense of ascertaining the meaning of the tedtetor Viving spouse In marital property ImmEdlately before the death of

thanfollowing express, clear instructions, a record of the reasons for the construci® decedent spouse. #uldition, the findings of fact shall, upon
shouldbe made, apecial notice of the proposed construction of the will should bgetition of a des|gnateqberson, trust, or other entity under s.

given to the parties interested, and a copy of the petition for construction sho i ~i
accompanyhe notice. Estate of MacLeat¥, Wis. 2d 396177 N.W.2d 874(1970). 786.58(3) (f) or of a TOD beneficiary under §05.15 set forth

Whena will mistakenly assumed that the homestead was in joint tenancy whethe Conﬁrmatio_n_ of an interesh property passing by nontesta
wassolely owned by theestatorthe homestead did not pass by intestanyfell into  mentarydisposition under §.05.150r 766.58 (3) (f) Every tract
theresidue. Estate of Sneeper 54 Wis. 2d 657196 N.W2d 662(1972). of real property in which an interest is assigned or terminated shall

Courts may not apply the doctrine of probable intent, which would allow a col fra . . . P .
to receive extrinsic evidence, irespectivethef presence or absence of an ambiguitw%spemf'ca"y described. If a fund is withheld from distribution

to ascertain the likely intention of the testat@istate of Connollys5 Ws. 2d 440 for the payment of contingent claims, for meeting possible tax

222 N.W2d 885(1974). liability, or for any other reasonable purpose, the judgrsiest
Wisconsins New Probate Code. Erlangahts. Law Oct. 1998. providefor the distribution of the fund if all or a part of it is not
needed.

863.23 Determination and proof of heirship. In every “"Lig 17071 ¢ 4o 03 1077 c. 4491985 a. 371987 a. 272005 a. 206

administratiorof an estate in whichotice to creditors is required, NOTE: See notes in.985 Wis. Act 37, marital pr operty trailer bil.

except in proceedings under 865, the persons who are the heirs

of the decedent shall be determined by the court hétaring. 863.29 Recording final judgment. (1) RECORDING

Proofand determination of heirship may be hadler this section REQUIRED. Whenever the final judgment assigns an interest in real

in an estate administered informally under&6t if desired by the property,assigns a debt which is secured by an interest in real

personakepresentative or interested persons. Notice of the he@iropertyor shows the termination of a life estate or an inte®st

ing is required except in summary assignment und86%.02 ajoint tenant in real property or in a debt whiclsésured by an

Notice shall be given undes.879.03but shall include notice by interestin realproperty the final judgment, a certified copy of the

publicationunder s879.05 (4) Determination of heirship shall final judgment or a certified abridgment theresfdescribed in

not be made untihfter the testimony or deposition of one or moreub. (2) shall be recorded by the personal representative in the

witnessess reduced to writing and filedA petition for determina  office of the register of deeds in each county in this statehioh

tion of heirship may be included in the petition for administratiorthe real property is located.

petition for approval of finalaccount and final judgment or in a  (2) ABRIDGED FINAL JUDGMENT. In lieu of a certifieccopy of

separateetition; and the notice may be included in the notice ¢ie final judgment assigning the estate, the personal representa

hearingon any of the petitions, or in the notice to creditors.  tive may record an abridgment of the fifadgment including the
History: 1971 c. 401973 c. 391975 c. 331 o , portionsthat relate to and f&kt title to real property in the county

COS;?;s—reference. See s856.15which provides for proof of heirship outside the j, \vhich the abridgment is reporded. The accuracy of the abridg
NOTE: Under s. 867.02 no notice to heirs iquired if the estate is under Mentshall be certified by the judge or the register in probatiesof

$50,000. Notice to creditors is still required under s. 867.02 (2) (d). courtwhich assigned the estate.
Construingthe authority of a personal representative under s. 767.45 (fp(e)

s.767.80 (1) (e)] to bring a motion to determine paternity in a way that allows prev i - f
ing the definitive determination of heirs would undermine the principle that propeer%pa?’l Conclusiveness of final judgment. (1) GeNEr-

of intestate decedents should descend to kindred of the blood and defeatsa cadtY. The final judgment is a conclusive determination of the per
responsibilityunder s. 863.23 that persons who are the heirs of the decedebeshaonswho are the successors in interest to the estate of the decedent
L S e Cout o5 penedelto JaskolskiZ003WI App 7261 Ws. 20 723 andiof the extent and character of their interests therein, subject
only to the right of appeal and the right to reopen the judgment.
863.25 Petition for final judgment. Except where final It operates as an assignment or final adjudication of the transfer
settlemenis by sworn statement under@§5.16 after the pay of the right, title and interest of the decedent to the distributees
mentof the allowances, debts, taxes, funeral expenses and exjj@@reindesignated.
sesof administratiorand when, if necessaiy fund has been with (2) AsTO PURCHASERSFOR VALUE FROM DISTRIBUTEES. After
held from distribution for the payment of contingent claims, fothe final judgment has been recorded in thiécefof the register
meetingpossible tax liability or for any other reasonable purposef deeds in the county imhich the real estate is located, purehas
the personal representative shall, if the estate is in a conditioretsfor value of real estate which is described in the final judgment
be closed, file the final account and at the same time petition them distributees or their successanditle may rely on the final
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judgmentas conclusive insofar @spurports to transfer to the dis  (3) RecoveryorFmMoNEY. (a) Within 10 years after the date of
tributeesany title which the decedent held in the real estate at §eblication under s.177.18 any persorclaiming any amount
time of the deceders’death, except to the extent that there hagpositedinder sub(1) may file in the probate court in which the
beena transfer of an interest the real estate by the personatrepestatewas settled a petition alleging the basis of his or her claim.
resentativainder ch860or s.863.010f which the purchaser hasThe court shallorder a hearing upon the petition, and 20 days’
actualnotice orof which the purchaser has constructive noticeoticeof the hearing and a copy of the petition shall be given by
becausef recording in the dite of the register ofleeds in the theclaimant to the department of revenue and to the attorney gen
countyin which the real estate is located. eral,who may appear for the state at the hearing. If the claim is
History: 1993 a. 486 establishedt shallbe allowed without interest, but including any
incrementwhich may have occurred on securities held, and the
863.33 Estates to be completed promptly . All estates are courtshall so certify to the department of administration, which
to be completed as soon as reasonably possible and withghlilaudit the claim. The secretary of revenue siaithe claim
unnecessargelay out of the appropriation under).566 (4) (j) Before issuing the
o orderdistributing the estate¢he court shall issue an order deter
863.35 Dormant estates. (1) If under formal administra miningthe death tax due, if anyf real property has been adjudged
tion final judgmentis not entered in an estate within 18 monthg escheat to the state unde852.01 (3)the probate court which
afterflllng of the petition for adm_lnlst!’atlon an_d the estate is N@hadethe adjudication may adjudge at any time before title has
openpursuant to an order extending time, the judge shall order i ntransferred from the state that the title shaltransferred to
attorneyand thepersonal representative for the estate to shawe proper owners under this subsection.
causewhy final judgment has ndteen entered and shall proceed (b) Notwithstanding pa(a), whenever moneys arising from
unders.857.09 o an unclaimed legacy or unclaimed intestate property have been
(2) If under informal administratioander ch865the estate deposited with the stateeasureon or after April 1, 1971, but

hasnot been closed by sworrfidhvit within 18 months aftefil-  peforeApril 30, 1980, claims may be made for the property under
ing of the petition for adnjlnls.tratlon and tastate is not open pur this section within 10 years after April 30, 1980.
suantto an order extending time, the probate registrar shall ordegistory: 1979 c. 2211983 a. 4081987 a. 2%.3200 (47) 1993 a. 4862013 a.
the personal representative for the estate to stmwse why the 20. ) )
estatehas not been closed. If cause is not shown the probate reg ross—reference: See ch24for procedure for handling escheated lands.

! . ross-reference: See s895.42as to deposit of undistributed money and property
trar shall appoint a new personal representative acceptablle tQyitn public administrator or bank with trust powers.

interestedparties other than creditors of tHeceased who shall Thepersonal representative of a known deceased person is a proper party to claim
an unclaimed legacyThe court can determine the date of death to determine-entitle
prgi(s:teorey(_h?gg?rccroslgi c. 39 mentto the fund. Estate of Rosenstelid, Ws. 2d 494177 N.W2d 372(1970).

863.41 Receipts to be filed. Within 120 days after the final
judgmentis signed the personal representative shall file with the
fourt receipts from distributedsr all personal property assigned
the final judgment, unless the court extends the time.

863.37 Distribution of money or other property  where
payment or transfer is prohibited. (1) If the laws, executive
ordersor regulations of the United States prohibit payment; co
veyancetransfer assignment or delivery of property to a Iegateg,'
deviseeward or beneficiary of an estatetorst, or to any person 3.43 Distributi S ;

; . . stribution to ward; notice. At least10 days prior
gggh'gsor hefbb‘?hg'f' thet CO‘fjrt’ after n?glce to thehp((je'rson .L:.ndegigdistribution of a share or legadyr the benefit of a %in%r or

U3 may byjudgment or decree autnorize such aISpostion Gl iqya| adjudicated incompetent for whom a guardian of the
the property as is or may be permissible under or in Qonform'@étatehas beJen appointed thg perscmaresentativge shall notify
with the laws, executive orders or regulations of the United Stal court appointing the gu,ardian of the estatayiting, the total

(2) (a) Whenever payment of a legacy or a distributive shagesnertyto be distributed to thguardian of the estate for the bene

cannotbe made tehe person entitled to payment or it appears thi of the guardiars ward. An afiidavit of mailing the notice shall
the person may not receive or have the opportunity to obtain pgy filed before making the distribution.

ment,the court mayon petition of a person interestecorits OWn  History: 1993 a. 4862005 a. 387

motion, order that the funds be paid or delivered to the secretary

of revenue for deposit as provided unders.23 Claims onthe 863.45 Receipts from guardians. If a distributee of an

fundsmay be made under&63.39within 10 years after the date estatds a minor or an individual adjudicatedcompetent and has

of publication under s177.18 When a claimant to the fundswithin this state a guardian of his or her estate, the personal repre

residesoutside the Unitectates or its territories the court maysentativeshall deliver the money or other properythe guardian

requirethe personal appearance of the claimant before the couoftthe estate, take a receipt from the guardian of the estate, and file
(b) Notwithstanding pa(a), whenever moneys arising fromthereceipt with the court. The court shall transmit a certified copy

an unclaimed legacy or unclaimed intestate property have be¥rthe receipt to the court which appointed the guardian of the

deposited with the stateeasureon or after April 1, 1971, but estate.

beforeApril 30, 1980, claims may be made for the property undertistory: 1977 c. 4492005 a. 387

s . Cross—reference: See s54.12 which describes the situations in which a guardian
S. 8‘63'39W|thm 10 years after April 30, 1980. is not required for a minor or incompetent.
History: 1977 c. 4491979 c. 2211983 a. 4081997 a. 1882013 a. 20 Cross-reference: See s54.64 (6) which provides procedure for payment to and

receiptby a foreign guardian.
863.39 Escheats. (1) GENERALLY. If any legacy or intestate ] ) )
propertyis not claimed by the distributee within 120 days aftét63.46 Remedy of creditors of certain  heirs and leg -
entry of final judgment, or within the time designated in the judcftees; service of citation. (1) If any legacy or distributive
ment, it shall be converted into money as close to the inventoshareof any estate belongs to any debtor who has absconded from
valueas possible and paid to the secretary of revenue for dep@sis a nonresident of this state, any of his or her creditors may peti
asprovided under €77.23 Claims for the money shall be madéion to intervene in the probate proceedings to compel the applica
undersub.(3). tion of the legacy odistributive share to the payment of his or her

(2) ForeigN DISTRIBUTEE. If notice is given to a distributee debt. )
domiciledin a foreign country under 879.03and the distributee  (2) If the appearance of the debtor is necessary for the pro
is not heard fronwithin 120 days after entry of final judgment ofceedingsthe creditor may serve the debtor with a citation in the
distribution, or within a longer time designated in flnelgment, Manner provided by 879.05
the property which the distributee would take shall not escheat, (3) Upon proof of service, the court shall consider the petition
but shall descend as intestate property atthe time fixed in the citation. The court may grant such relief
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asit determines is just. Any ordgudgment or determination the filing of receiptsfrom the distributees for all other property
madein the proceedings is binding on the debtidéithe claim is assignedn the final judgment, or other evidence of transfer satis
not a judgment and any issue arises in the proceedings relatefdctory to the court, the court shall enter an order finding those
the debt,the court may stay the proceedings pending the firfalcts, dischaging thepersonal representative and canceling the
determinatiorof the issue. The court may at any time require tipersonalepresentative’bond.

petitionerto give abond in such sum and with such sureties for History: 1973 c. 2331993 a. 486

costsand damages as it deems proper

History: 1985 a. 29 863.49 Inactive estates; summary discontinuance.
] ) The court mayby order upon its own motion and without notice
863.47 Order of discharge of personal representative. summarilydiscontinue any administration in which no papes

Upon proof of the recording of certified copies of the final judgbeenfiled for more than 5 years and may cancel the bond.
mentor abridgments thereof, if required by863.29 and upon  History: 1977 c. 449
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